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ALLEGED IN HER AFFIDAVIT THAT HER SIGNATURE ON THE STIPULATION 
WAS OBTAINED BY THREATS, INTIMIDATION, PHYSICAL VIOLENCE AND 
HARASSMENT PERPETRATED UPON HER SHORTLY AFTER HER NERVOUS 
BREAKDOWN. 
IV. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 
There are no determinative Constitutional Provisions. 
Rule 60(b) of the utah Rules of Civil Procedure is a relevant 
statute which must be interpreted in the light of applicable case 
law. 
On m o t i o n and upon such te rms as 
a r e j u s t , t h e c o u r t may i n 
f u r t h e r a n c e o f j u s t i c e r e l i e v e a 
p a r t y or h i s l e g a l r e p r e s e n t a t i v e 
f r o m a f i n a l j u d g m e n t , o r d e r , or 
p r o c e e d i n g f o r t h e f o l l o w i n g 
r e a s o n s : . . . 
( 3 ) f r a u d ( w h e t h e r h e r e t o f o r e 
d e n o m i n a t e d i n t r i n s i c o r 
e x t r i n s i c ) , m i s r e p r e s e n t a t i o n o r 
o t h e r m i s c o n d u c t o f an a d v e r s e 
p a r t y ; . . . 
V. 
STATEMENT OF THE CASE AND 
DISPOSITION IN LOWER COURT 
The parties hereto entered into a stipulation for the 
division of assets pursuant to which a decree of divorce was 
entered on November 16, 1987. Appellant alleges that Respondent 
unduly coerced and fraudulently induced Appellant into signing 
the Stipulation. Appellant moved to set aside the judgment as to 
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be under a doctor's care. On one occasion during the marriage 
the Appellant was hospitalized for a nervous breakdown. (See 
Affidavit of Carolyn Puckett, page 2, paragraph-3, Appendix "A".) 
During the pendency of the divorce action the Appellant was under 
the care of a doctor for a nervous condition (See Affidavit of 
Carolyn Puckett, page 2, paragraph 4) and was taking medication 
for depression prescribed by her doctor. 
The Appellant was not represented by counsel during the 
pendency of the divorce, and was not advised to seek legal 
representation. (See Affidavit of Carolyn Puckett, page 2, 
paragraph 5.) Appellant did not have an income and all funds 
belonging to the parties were in a checking account under the 
Respondent's name. (See Affidavit of Carolyn Puckett, page 2, 
paragraph 6.) Therefore, Appellant, did not have access to the 
funds and could not afford to hire an attorney (See Affidavit of 
Carolyn Puckett, page 2, paragraph 6.) 
After Respondent filed for divorce, he repeatedly asked 
Appellant to sign a stipulation which his counsel had prepared 
which would in effect cause Appellant to relinquish her claim to 
the marital assets in exchange for a lump sum payment of 
$16,000.00. On each occasion Appellant refused to sign the 
stipulation. 
On October 19, 1987 the Respondent Roger E. Puckett 
went to Appellant's residence in Moab, Utah and demanded that she 
sign the stipulation. Appellant again refused saying she thought 
she was entitled to a more fair distribution of the property. 
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stipulation the Appellant was awarded a $16,000 lump sum payment 
in lieu of alimony and waived all other right, title and interest 
to any and al 1 property which the parties had acquired during 
their 27 1/2 years of marriage. (See Stipulation and Decree of 
Divorce entered). 
Appellant alleges that Respondent Roger E. Puckett knew 
of Appellant's fragile state of mind, took advantage of the same, 
and used undue force and coercion through his verbal threats and 
physical violence to obtain her signature on the Stipulation for 
the division of marital assets. 
The Decree of Divorce together with findings of fact 
and conclusions of law were entered on November 17, 1987. On or 
about the 4th of February the Defendant filed a Motion to Set 
Aside Judgment supported by an extensive affidavit of Carolyn S. 
Puckett and a Memorandum of Points and Authorities. On March 10, 
1988 District Judge Boyd Bunnell entered his Ruling on Motion to 
Set Aside Judgment denying the Defendant's Motion. This appeal 
is taken from that Ruling denying the Defendant's Motion to Set 
Aside the Divorce Decree so far as it pertains to the property 
distribution and alimony determinations. 
VI. 
SUMMARY OF THE ARGUMENT 
Under the facts of this case where the Defendant had a 
nervous breakdown and actual pnysical violence was involved on 
the part of the husband to obtain the signature of the Defendant 
wife on a divorce stipulation the court abused its discretion in 
failing to set aside a divorce based upon that stipulation where 
a motion requesting that result was properly filed under Rule 
60(b) of the Utah Rules of Civil Procedure. 
VII. 
ARGUMENT 
THE COURT ABUSED ITS DISCRETION IN 
REFUSING TO ALLOW THE DEFENDANT A 
HEARING ON HER MOTION TO SET ASIDE 
THE DECREE OF DIVORCE UNDER RULE 
60(b) WHERE THE DEFENDANT WIFE 
ALLEGED IN HER AFFIDAVIT THAT HER 
SIGNATURE ON THE STIPULATION WAS 
OBTAINED BY THREATS, INTIMIDATION, 
PHYSICAL VIOLENCE AND HARASSMENT 
PERPETRATED UPON HER SHORTLY AFTER 
HER NERVOUS BREAKDOWN. 
The Defendant's motion was based upon Rule 60(D) of the 
Utah Rules of Civil Procedure which in relevant part provides as 
follows: 
On m o t i o n and upon such te rms as 
a r e j u s t , t h e c o u r t may i n 
f u r t h e r a n c e o f j u s t i c e r e l i e v e a 
p a r t y or h i s l e g a l r e p r e s e n t a t i v e 
f r o m a f i n a l j u d g m e n t , o r d e r , or 
p r o c e e d i n g f o r t h e f o l l o w i n g 
r e a s o n s : . . . 
( 3 ) f r a u d ( w h e t h e r h e r e t o f o r e 
d e n o m i n a t e d i n t r i n s i c o r 
e x t r i n s i c ) , m i s r e p r e s e n t a t i o n o r 
o t h e r m i s c o n d u c t o f an a d v e r s e 
p a r t y ; . . . (Emphasis added) 
C e r t a i n l y t h e a c t i o n s o f t h e P l a i n t i f f c o n s t i t u t e d 
m isconduc t under p a r t 3 o f Rule 6 0 ( b ) . 
T h i s case p r e s e n t s an even more e g r e g i o u s m i s c a r r i a g e 
7 
of justice than was presented in Boyce v Boyce, (1980 Utah) 609 
P2d 928 in which Justice Stewart writing for a unanimous Utah 
Supreme Court held that the Third District Court abused its 
discretion and should be reversed where the Lower Court failed to 
set aside a divorce decree in the face of allegations by the wife 
that the husband had prevented the wife from gaining full 
knowledge of his total assets through his noncompliance with 
discovery procedures. Justice Stewart stated at page 931: 
The principles governing a motion 
to set aside a decree of divorce 
obtained through fraud wpre stated 
in Haner v Haner, 13 Utah 2d 290, 
373 P2d 577 (1962). Although the 
appellant in Haner was found not to 
be entitled to relief from a 
judgment she alleged was based on 
fraud, the Court then stated that 
relief should be granted ...when it 
appears that the processes of 
justice have been so completely 
thwarted or distorted as to 
persuade the court that in fairness 
and good conscience the judgment 
should not be permitted to stand 
[13 Utah 2nd at 301, 373 P2d 
at 578.] 
A l i b e r a l s t a n d a r d f o r 
a p p l i c a t i o n o f R u l e 6 0 ( b ) i n 
d i v o r c e cases i s j u s t i f i e d by t h e 
d o c t r i n e o f t h e c o n t i n u i n g 
j u r i s d i c t i o n t h a t a d i v o r c e c o u r t 
has over i t s d e c r e e . C l e a r l y , a 
c o u r t s h o u l d mod i f y a p r i o r decree 
when t h e i n t e r e s t s o f e q u i t y and 
f a i r d e a l i n g s w i t h t h e c o u r t and 
t h e o p p o s i n g p a r t y so r e q u i r e . 
A l t h o u g h t h e t r i a l c o u r t d i s p l a y e d 
g r e a t p a t i e n c e i n d e a l i n g w i t h t h i s 
c a s e , we c a n n o t a v o i d t h e 
c o n c l u s i o n , b e f o r e t h i s c o u r t , t h a t 
a n i n j u s t i c e may h a v e b e e n 
p e r p e t r a t e d by d e f e n d a n t ' s a c t i o n s . 
A c c o r d i n g l y , we a r e c o m p e l l e d t o 
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the conclusion that the trial judge 
abused his discretion in not 
allowing plaintiff a hearing under 
Rule 60(b). 
The Defendant wife was precluded by the misconduct of 
the Plaintiff from engaging in discovery which would have 
disclosed the true value of the assets and the Plaintiff cannot 
now claim that any lack of evidence on the defendant's part would 
preclude her from relief in this case. It is for precisely this 
reason that the Court should have allowed the Defendant discovery 
and a hearing on the merits of her motion. Also see Clissold v 
Clissold, (Utah 1974) 519 P2d 241, 30 Utah 2d 430; McCray v 
McCray, 599 P2d 1248. 
The law is generally to the effect that a property 
settlement or separation agreement may be avoided by one of the 
spouses where the other obtained it by fraud, duress, or undue 
influence. Simpson v Weatherman, 216 Ark 684, 227 SW2d 148, 18 
ALR2d 755; Kulchar v Kulchar, 1 Cal 3d 467, 82 Cal Rptr 489, 462 
P2d 17, 39 ALR3d 1368; James v James, 14 111 2d 295, 152 NE2d 
582, on remand 24 111 App 2d (abstract) 445, 164 NE2d 505; 
Childress v Childress, (Ky) 335 SW2d351; Johnson v Johnson, 206 
NY 561, 100 NE 408; Angeloff v Angeloff, 56 NY2d, 982, 453 NY2d 
630, 439 NE2d 346; Smith v Smith, 225 NC 189, 34 SE2d 148, 160 
ALR 460; Bueter v Bueter, 1 SD 94, 45 NW 208; Morgan v Morgan, 
(Tex App 9th Dist) 622 SW2d 447; Palmer v Palmer, 26 Utah 31, 72 
P 3; Houston v Houston, 27 Wis 2d 301, 134 NW2d 433 (ovrld on 
other grounds Doheny v Kohler, 78 Wis 2d 560, 254 NW2d 482). R_e 
Marriage of Gonzalez, (2d Dist) 57 Cal App 3d 736, 129 Cal Rptr 
9 
566; Hughes v Leonard, 66 Colo 500, 181 P 200, 5 ALR 817; 
Bakshandeh v Bakshandeh, (Fla App D3) 370 So 2d 417; James v 
James, 14 111 App 2d (abstract) 445, 164 NE2d 505. Galyn v 
Schwartz, (1st Dept) 77 App Div 2d 437, 434 NYS2d 1, motion den, 
app dismed 53 NY2d 701, 439 NYSd 109, 421 NE2d 504 and mod on 
other grounds 56 NY2d 969, 453 NYS2d 624, 439 NE2d 340. Rendlen 
v Rendlen, (Mo) 367 SW2d 596. 
VIII. 
CONCLUSION 
The Court abused its discretion and this case should be 
remanded with instructions that a factual hearing be held as to 
whether or not the stipulation was improperly obtained or ins the 
alternative the matter should be remanded with instructions that 
the stipulation be set asioe and that the defendant be allowed to 
undertake discovery and proceed to trial. 
RESPECTFULLY SUBMITTED t h i s ^ ^ day of September, 1988. 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
Lowell V. Summerhays,, 
Attorney for Defendant-Apoellant 
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MAILING CERTIFICATE 
I HEREBY CERTIFY that four (4) copies of the foregoing 
APPELLANT'S BRIEF was mailed, first class postage prepaid thereon 
to the following this c ? — day of September, 1988. 
Elaine M. Coates, Esq. 
36 South 100 West 
Moab, UT 84532 
g/Ati^Jlt/ 
•y^ 
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APPENDIX A 
Lowel l V. Surnmerhays - 3154 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
Attorney for Defendant 
4609 South State Street 
P.O. Box 1355 
Sandy, Utah 84091-1355 
Telephone: (801) 942-8008 
IN THE SEVENTH JUDICIAL DISTRICT COURT IN AND FOR 
GRAND COUNTY, STATE OF UTAH 
ROGER E. PUCKETT, 
Plaintiff, 
vs. 
CAROLYN S. PUCKETT, 
Defendant. 
AFFIDAVIT OF 
CAROLYN S. PUCKETT 
Civil No, 
Judge: 
5603 
Boyd Bunnell 
STATE OF TEXAS ) 
• s s. 
COUNTY OF ) 
I, Carolyn S. Puckett, do upon my oath, swear and state 
as follows: 
1. That I am the Defendant in the above-entit1ed 
matter. 
2. That the P l a i n t i f f and I had been m a r r i e d for 
twenty-seven and one-half (27 1/2) years prior to our divorce. 
1 
3. That prior to our divorce, I had been hospitalized 
for a nervous breakdown and was under psychiatric care. 
4. That I was under a doctor's care for the treatment 
of a nervous condition during the pendency of this divorce ac-
tion. 
5. That I was not represented by counsel during the 
pendency of this divorce action. 
6. I could not afford to hire an attorney as I had no 
income and all our funds were in a checking account under the 
Plaintiff's name. 
7. That on October 19, 1987, the Plaintiff, Roger E. 
Puckett, came to my residence in Moab, Utah, and asked me to sign 
the Stipulation for the property settlement in this matter. I 
refused to sign the Stipulation, and told him that I was not go-
ing to accept the terms and provisions of the Stipulation, be-
cause I thought I was entitled to a more fair distribution of the 
marital assets. At that time, Roger E. Puckett pushed me around 
and threatened me physically. He tore my purse trying to get my 
credit cards from me; he hit me; pushed me against the wall; and 
inflicted verbal abuse as well as physical abuse upon me. He re-
peatedly told me that if I did not sign the Stipulation as it 
was, that I would end up on the street, and that my mother would 
end up on the street, with nothing. My mother was a witness to 
the Plaintiff's violence, and, at that time, called my daughter, 
Amber Sargent, to come to the house to prevent further violence. 
2 
8. The Plaintiff is an employee of Utah Power & Light 
Co. and he threatened to turn off my electricity and to never 
give me money for groceries if I did not sign the Stipulation. 
9. On the evening of October 19, 1987, in the midst 
of the Plaintiff's verbal and physical abuse, I attempted to call 
his attorney, Elaine M. Coates. I left a message on her answer-
ing machine, but did not receive a call back from her. 
10. After a continuance of the physical and verbal 
harrassment and violence, I signed the Stipulation, but was under 
a great deal of stress and physical and mental exhaustion when 
this Stipulation was signed. 
11. At the time I signed the Stipulation, I was not 
fully aware of the consequences and ramifications of my action. 
I was confused and under a great deal of emotional stress because 
of the violence which the Plaintiff had perpetrated upon me, and 
because of my general emotional state at the time. 
12. Since the divorce has been entered, I have moved 
to the State of Texas where I am gainfully employed, and am in 
the process of rebuilding my life after the divorce. I now 
realize that I was forced into signing the Stipulation against my 
free will, and it is my desire to ask the court for a more fair 
and equitable distribution of the marital assets which the Plain-
tiff and I acquired over twenty-seven and one-half (27 1/2) years 
of marriage. 
Further Affiant sayeth not. 
3 
DATED this 2nd day of February 
1988. 
^ l ^ J p f l **%€.<!-h>>U 
Carolyn 'S. Puckett 
UNITED STATES OF AMERICA 
STATE OF TEXAS ) 
COUNTY OF orange ) 
On this 2nd day o f February , 
One Thousand Nine Hundred and Eighty-eight, personally appeared 
before me, a Notary Public in and for said County, Orange 
CAROLYN 5. PUCKETT , whose name is subscribed to the 
above instrument as party thereto, personally known to me to be 
the same person described in and who executed the said annexed 
instrument as party thereto; and duly acknowledged to me that she 
executed the same freely and voluntarily, and for the use and 
purposes therein mentioned. 
IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my Notary Seal at my office in vjdor » 
Texas, the day and year in this Certificate first above written. 
/^H ^ /<29c^^j^L 
NOTARY PUBLIC 
My Commission E x p i r e s : M y r a S ' B o u t w e 1 1 
2/25/88 R e s i d i n g i n V i d o r , T x . , Orange County 
MAILING CERTIFICATE 
I HEREBY CERTIFY that I mailed a true and correct 
copy of the foregoing AFFIDAVIT OF CAROLYN S. PUCKETT to 
the following, first class, postage prepaid, this /-*?? day 
of February , 1988: 
Elaine M. Coates 
36 South 100 West 
Moab, Utah 84532 
A / ? 
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APPENDIX B 
IN THE SEVENTH JUDICIAL DISTRICT COURT FOR GRAND COUNTY 
STATE OF UTAH 
ROGER E. PUCKETT, 
Plaintiff, 
vs . 
CAROLYN S. PUCKETT, 
Defendant. 
RULING ON MOTION TO 
SET ASIDE JUDGMENT 
Civil No. 5603 
On November 2, 1987, pursuant to stipulation of the 
parties regarding the distribution of their property, the Court 
granted a divorce to the plaintiff. The defendant has now 
filed a motion to set aside the Divorce Decree as it pertains 
to the division of assets contending that she was suffering 
from mental distress at the time of the signing of the 
stipulation and that the plaintiff forced her to sign the 
stipulation by duress and threats. 
The plaintiff objects to the Motion and denies that 
the defendant was under any doctor's care for stress and 
further denies that any duress was used against her and further 
alleges that the payment of a cash amount of $16,000 and the 
receipt of certain personal property by the defendant was a 
reasonable and fair distribution of their assets. 
The defendant's Affidavit presents no medical 
records or names of doctors to substantiate her claim that she 
was under treatment for mental stress at the time. She 
presents no estimates of value of assets and debts to show that 
the settlement was not reasonable. 
The plaintiff has submitted the Affidavit of the 
secretary of his attorney which states, in effect, that there 
was no duress asserted at the time of the signing of the 
Stipulation, and that the defendant appeared in the plaintiff's 
attorney's office and signed the Stipulation while accompanied 
with her daughter and after having coolly and rationally 
considered the Stipulation. The plaintiff's Affidavit has 
outlined the accumulation and debts of the parties with 
estimates of value from which the Court concludes that there 
was a reasonable distribution of assets in the Stipulation. 
The defendant has failed to establish even a prima 
facie showing of duress, or that she was subject to fraud, or 
that the agreed Stipulation was grossly unreasonable. Based 
thereon, the Court denies the Motion to Set Aside the Judgment 
as prayed for. 
DATED this // day of March, 19 88 
"^ 
y 
BOYD BtfNNELL,-Di-s t*r ic t Jud£[6 -
2 
CERTIFICATE OP MAILING 
I hereby certify that I mailed true and correct copies of 
the foregoing RULING ON MOTION TO SET JUDGMENT by depositing 
the same in the United States Mail, postage prepaid, to the 
following: 
Elaine M. Coates 
Attorneys at Law 
36 South 100 West 
Moab, Utah 84532 
Lowell V. Summerhays 
Attorney at Law 
4609 South State Street 
P. 0. Box 1355 
Sandy, Utah 84091 
DATED this /Q3/( day of March, 1988. 
S * / • /' / 
Seer etary 
